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Itasa very difficult proposition to attempt tO Catry 
oai 4 feritoral Government in the ebsenee of un 
derb defined lew and when to that ir added the di- 
rect and persistent effort of polit'c il opponents to em- 
burtass and misrepresent every act it becomes qoubly 
difheult o Sueh has been and is now my exiret position 
nn iona Hh embarrassing position iw the result of 
nis nnnedrite predecessor ASSH EEGCCOSNS COHEN- 
SOM46ÁS inh the legislatie wa stall in st NN 
thereby violiting the laws and. precedents, that have 
been in force «ce the first organization of the Terri- 
tory 

Ihe Organic Vet of New Mexico was made the Or- 
ganio Vet of Ntivona an that the sessions of the 
Perntorial legislature were limited to forty dav- 


uation | he Pust Legr-lature of Arizoni sit forty 
days etelasire of Nundanys, beme forty--1N8. consecu- 
tive dav- Wathan the list sin days of the session “Fhe 


lowell Code ^" which contained all the general laws of 
the Perntory, was passed and most of these laws by 
virtue of that aet. rememed in force until “he jgjeyi{wion 
of 13887 

Phe Lleventh Legislature sat sivit days, exselusive of 
sundays (Congress having changed the linut Vto saints 
days duration’) being sivatyv-nime consecutive days 
Within the last nine days a very laige number of im- 
portant laws were passed, and a motion gnade by a 
republican, on the theory that the hnut meant sixty 
consecutive days duiationi to adjourn vene die was 
laid on the table by the democrats (see pige 991 Journal 
of the said legislature) thereby giving e Jegeslatire cou- 
Sracfionw to the meanine of the {sty days whieh is sus- 


z 
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tamed by Hood vs Randolph, 77 Ala. p 608 VINON 
other laws passed during the last mine days, Was oue 
that ehħanged the time for the meeting of future legis- 
latures Jiom the hist lo the second Monday an January, 
and thereafter the Pwelfth Thuteenth and the Four- 
teenth Legislature. met on the second Monday an Jan- 
Hay The fourteenth met on the tenth day of Jan- 
nary, and adjourned on the tenth day of Mareh On 
the tenth day of Mareh it pissed a law ehangimg the 
tine for the meetme of future leoisbitures fram the 
second lo the third Monday 1n danuats Phe Fifteenth 
Legislature met on the 21st day of Jamuirsy, P88, and 
adjourned on the 10th das of April, 1889, hiving been 
in aetuil session only fosly-sereu Jegislatire days 
Soon after the meeting of the Fifteenth Legislature an 
act Was passed that changed the capital frome Prescott 
to Pheenix, and in making this change fae lee ditus ot 
adjournment were found to be necessary \dd to this 
the Fine?ee intervening Su udans and the time for the 
adjournment esse die" ot the Fifteenth on aecordanee 
with the precedent. established by. the First and 
Fleventh Legislatures; would have been April 15, 1889 
or five days later than they did adjourn The change 
of the capital was in no sense a politieal aet, nor was 
the time taken unreasonably long On Mareh 22nd, 
1889, my predecessor, when ere: member of the Leg- 
Islative Council was that day present in his seit isee 
page 214 Journalof said Legislature), msued “recess eom- 
missions” to a large majority of the Perritorial offices 

]| arrived in Phoenix Apmis, 1889, and was advised 
by committees from the Council that the Legislature was 
Inosession (See Journal of the Legislature page 219) 
Twas also advised by a written communication from 
the Council, that all the nomimatioffs mide by my pre- 
decessor had been rejected. (See Journal of the Legis- 
lature page 221) In accordance with this information, 
and the terms of all the officers in the Territory har- 
(ng ecpired oi being about to expire, nominated a full 
hist of Territorial officers to the Council They were 
all confirmed, duly qualified and were commissioned by 


ine, and proceeded to exercise o1 attempted to exercise 
the duties of their respective offices 

Those in posession deelined to yield, and wherever 
the possession of a building or institution isa necessity 
to the exercise of official duties by my appomtees, they 
continued to exereise the duties and to muntam pos- 
session m disrezardof the precedent established by then 
own party and the customs of the Territory from its 
oreinization.— Clunung that the legisliture is confined 
to «1Nfy consecutive days, and also that the Governor 
ean appoint. during recess of the Council" only on 
resignation or death, and therefore thev are the tr 
facto if not the, Ve je" officer- 

In the theory that the legisliture is eonfincd to sat 
cousecutive days they are sustumed by the opinion of 
Attorney General Miller of Mareh 10 1889, giren just 
pitoi tomy becoming goternoir , also by the decimion of 
Judge Porter of the 2d Judicril Distriet of Arizona it 
bere however an sobefe; dictum“ an the eise of Smith 
v» Foster, for the possession of the Territorial Preasu- 
ry In thas deemion Judge Porter held that the aets of 
the Fitteenth Leersliture, after the end of the eons e- 
utive divs were 1lleual and saad would requie an act 
of Candgress lo mahe them vated, but that liws similis 
ly enacted by the past legislature, were laws, “becaise 
Congess had heen in session aud faded toanuul them 
Here (s no difference, wih a veiy decided distincion 
by the learned Judge, tor 1f there is any one thing that 
Congress by its silence his done. if zs fo conhim the 
legislative vonsti uelion, that the limit means 
legislatlire days W as stated, by the Attorney 
General, all acts done after the conseeutive days “are 
nugatory” then the legal time for the meetine of ow 
legislature remains and continues to be, the first Mon- 
day in January, and necessimly the legal consecutive 
days must begm from the legal day of meeting 

The day of meeting having once been legally estab- 
lished in accordanee with the aet of Congress, it cannot 
be changed or postponed except by equally legal means, 
and to say that by eommon consent, a legislature could 


meet at any other thin the legal day, would be to cou- 
eede their right to adjourn from to time for if the 
time of meeting ^s only diiecloi n, then the exact. time 
Within which they ean meet, musl also be held to be 
eir ectoi i, ovr i£ one is mandatory, then the other mnst 
be mandatory both bheing pail of the same lai and e- 
lating to fhe same subject Wt even becomes a serious 
question as to Whether any legislation i legal where 
the session did not begin on the legal day 

If the Attorney General is right in his opinion, then 
Arizona is almost without law, 1ncdluding nearly all the 
bonded mdebtedness, revenue, civil ana eriminal laws 
If Judge Porter is eorreet thit von-uecelion of Con- 
, 8s. has legalized the old liws but that “Congressional 
action is necessary to fegalive the acts of the 15th. Leeg- 
lature after the consecutive days” even then there sti] 
remains avery serious necessity for congression il action 

We will be left without any appropriations for the 
years 1889 and 1890, which will very seriously cmbat- 
rass Territorial affair The opinion of the Attornes 
General will continue to cast a serious cloud over our 
laws Phe daim that (he Gore: nar connol commission 
offices s during the recess of the Legislative Council 
ercept racanees occas: ned by aesignation ci death 
very semously embarrasses good government, and is 
made under see 1858, U S ROS *Upon resignation or 
death during the recess of the Territorial Couneil. va- 
eineies ean be filled by the Governor granting eomuus- 
sion which shall eapiire at the end af the neit session 
of the Legistlattre Connei? The Supreme Court. of 
New Mexico hold that the Governor cannot fill other 
than the above vacancies and that the Territorial Ley- 
(slate is powerless to authorize it 

The Supreme Court of Utah held otherwise Judge 
Porter m the asylum cases, and m the above case of 
Smith vs Foster, held otherwise, giving the office of 
treasurer to my appointee, yet the Normal School 
Board and the Adjutant-General, though similarly com- 
missioned, declined to yield See also Clinton vs 
Enzlebreeht, 13 Wallace, 434 to 441 The Revised 


statutes of Vrizona, 1587, provide for eight evuses be- 
sides resignation o1. death,” either of which shall 
cause or constitute a legal vacancy, to be filled by the 
Governor by comission eat shall expire af (he end 
of the neat session of the Legislative Counce and that 
the person shall hold the office no longer" — Yet, 
stange TO ~y, the expirition of a Commission 18 nol 
made va legal vacaney ` 

Most of XVrizon i9 offierals were m this esaet ieondi- 
tion ad the end af the couseentive days ot the last leg- 
white  Coneeding that i expired at thi time, then 
the only law under which the Governor eould commis- 
sion, there bere wo legal racaucey, sec 3048 * Every 
officer the mode of whose appomtment i not other- 
wise prescribed by liw shall be commissioned by the 
Governor” It will be observed thit no “term” or even 
init as therein. provided See S049 A R NS., D887 
sys nbvem ofbeer, whose lerm is ie P haed hy law, he'd 
al the pleasure of the appointing power 

VS before stated my predecessor on the 22d of March, 
1839, and under see 3048 commissioned a large major- 
ity of the oferndls of the Territory, under the theory 
that the législature ceased to hive a legal existence 
from the end of the consecutive days counted from the 
diy its session aeiually began All these offierals now 
deny my right ander section 2049 to remove them, vir- 
tuilly elanning thit they are the ‘de facto” officers and 
and as before stated, that the legislature is powerless 
to authorize appoitinents in their places 

The remaining officers af the Verrtory were those 
who had been nominated and confirmed by the Coun- 
cil of 1887, and commissioned for two years and ‘until 
their successors are appointed " In every instanee {Hei 
two years term had expired, and these remains no term 
fived by law, except until their successors are duly ap- 
pointed, except two Regents of the university whose 
eommiss10ns expired m August last Under see 3048, 
I claim that my appointees were lawfully appointed, 
and that under seetion 3049 they were entitled to the 
offices, even if the legislature had ceased to exist as 
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Claimed  Fhese also elanun that they are the «de facto” 
officers and that the legislature is powerless to authorize 
their removal during the recess— Carried out in practice 
this means, that should the Governor and Coun- 
eil disagree, then those in offiee would remain until 
“deith or resignation” made a vacaney, and then 14 an 
officer became a defaultez to the ‘Territory, orinsane, or 
left che Territory, or utterly neglected his duties, or any 
of the eight causes now provided by law, there would 
be no power, even though the Territorial law provide 
for it, to fill the office The Territomal Prison Board 
are now actually in default to the Terntorial Treasury 
about sa thousand dollars, thal they acknowledge, and 
oneofthetrunmbe: has absconded Uf theothertwoshould 
conclude to leave the Territory, | would still be power- 
less to control the Territorial Prison, or to appoint a 
“Board” that could, as the superintendent would m all 
probability refuse to recognize my appointees m the 
place of the absent commissioners, they being neither 
dead nor resigned T 

To settle this question by btigation would require 
years of time and a very considerable expenditure of 
money and unless settled by Congress it will for years 
remain an open question, and be the source of great 
trouble. In my judgment ıt should be corrected as sug- 
gested in Senate Bill 1067. The final clause of sec 
1841 U. 5- R. 8 says that the Governor “shall take care 
that the laws thereof shall be faithfully executed,” but 
there is an entire absence of any power with which to 
execute the above requirement. 

Prior to two years ago there was, and always had been, 
a Territorial statute (see see. 1097, page 177 compiled 
laws of Arizona 1877) that gave the Governor power to 
remove for cause. This law was repealed by the sharp 
practice of the Chairman of “Code Commission” to re- 
tain an office to which he had been appointed under 
peculiar circumstances. It might be claimed that sec. 
10 of the Penal Code R. S. of Arizona 1s a saving clause 
As an example of my inability under existing circumstan- 
ces, to see that the laws are faithfully executed, I refer 
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to the abore case of the “Prion Commission,” also to 
the following In April last, the superintendent. of 
the Territorial Prison released a prisoner whose term 
of hfe sentence had been eommuted by my pred- 
ecessor to twelve years confinement, and giving the al- 
lowances for good behavior, E ealeulited that his time 
had not expired by fully one year and a halt—I wrote 
to the supermtendent several times and reeeived no re- 
ply, after several months the Bord of Prison Comunis- 
sioners did reply, and by their reply proved that I was 
correct \fter fully five months the superintendent 
concluded to retake him, and without requision brought 
him back from California by threats I am powerless 
to reinove the superintendent. The same superimten- 
dent uses the eonviets outside the prion walls to do 
work for private parties, disregarding a direct law to 
the contrary I am equally powerless to remove the 
commissioners who control the superintendent 

The board of directors of the Tnsine Asylum eilled 
on me to countersign a warrint for asyluin expenses 
] refused to do so unless detiiled stiutements and 
vouchers supporting the same were furnished ine, this 
they refused, and brought mandamus suits The Su- 
preme Court of the Territory sustained my right, and 
mee that time, June last, they have entirely neglected 
to do their duty, or even attempt to, to the very great 
Injury and against the eeonomical adimunistration of 
that institution 

It ix 1nposuible for the Governor to enforce the “faith- 
ful execution of the laws” unless he has some direct 
power for emergencies The slow process of the courts 
alinost gives the ineumbent an increased length of 
official life, rather than hastens his removal As is 
shown in the present ease of the “prison board ” 

The militia law was repealed; unless see 23 of the 
“penal code," R S of X, 1887 restores it. Though the 
duties were all retained It should be fully reinstated. 
The “test oath," known as Aet No. 87, page 213 of Ses- 
sion laws of 1885 “An act supplemental to chapter 24 
compiled laws of Arizona, entitled “Of General and 
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Special Elections," approved March 12, 1885, and re- 
lates to the overt acts of teaching, encouraging, or 
practicing poligamy or bigamy, should be reinstated. 

The militia and the «test oath" are in my judgment 
both essential to good government. 

Our statutes have carried the power for the call of an 
“extra session" of the Legislature. from the organiza- 
tion of the Territory; and with a view to settle these 
questions, when they first arose, I asked the President’s 
approval for the call of an “extra session,” on being re- 
ferred to the Attorney-General, he decided that the law 
was illegal or contrary to the organic act. ` 

By reason of its “border” location and of the numer- 

_ous bad Indians within its limits, I believe there are 
more valid reasons why this power should be given 
Arizona than for any other Territory. 

In asking Congress to approve and confirm the acts 
passed after the “consecutive days," except as to the 
repealing acts relating to the other laws, [ am in no 
sense asking new Jegislation by Congress; practically 
it is only asking Congress to exercise its reserved right, 
that is, the right “if disapproved shall be null and of 
no effect." See sec 1850, U. S. R.S The right to ap- 
prove remains inherent in Congress. 

The fear of having the courts decide with the Attor- 
ney-General, that we have no law, has led me to be- 
heve “discretion to be the better part of valor," for 
‘should they have so decided, it would have very seri- 
ously affected the Territory as heretofore stated, and 
for the same reason I have thought best to bring these 
questions to the attention of Congress, whose power to 
adjust them ıs full and complete, can be quickly exer- 
cised and is beyond any possible question of dispute. 
I ain especially led to this course by the views of the 
Supreme Court, expressed in the case of Snow vs 
United States, 18 Wallace. On page 32 the Court says. 
“The organic act 18 susceptible of a construction that 
will avoid such conflict, and that construction is sup- 
ported by long usage in this and other Territories. 

Under these circumstances it is the duty of the court 
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to adopt it and to declare the Territorial Act valid. In 
any event, no great inconvenience can arise, because 
the entire matte: is subject to the control and regula- 
tion of Congress.” 

The above language clearly mdicates, if it does ac- 
tually suggest, Congressional action, as the best and 
most speedy way iü" which to correct complications 
such as Arizona is confronted with. 

The Honorable Secretary of the Interior in his «An- 
nual report of 1889,” page 129, strongly recommends 
Congressional action for the relief of Arizona. 

Lam sir, o 
Very respectfully, 
LEWIS WOLFL EY, 
Gove no) of Ar izona. 


